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CHAP'l'ER I: INTRODUC'l'ION
A. What is Biodiversity?
Biodiversity, an abbreviated version of the phrase
biological diversity, has been described as "the foundation
upon which human civilizations are built".l It is, in fact,
"an umbrella term for the degree of nature's variety,,2 and
includes "the multitude of plant and animal species and the
ecological complexes in which they occur. ,,3 Genes, ecosystems
and species are said to be its "three fundamental and
hierarchically related
,
levels" and, in legal terms,
biodiversity has been defined "the variability amongliving
organisms from '11 sources including, inter a~ia,
terrestrial, marine and other aquatic ecosystems and the
,
,
Kenton R. Miller, at al, Issues on the Preservation of
Biological Diversity, in THE GLOEAL POSSIBLE 337,338
(Robert Repetto ed., 1985).
Jeffery L. Dunoff, Reconciling International Trade with
Preservation of the Global Commons: Can we prosper and
Protect? 49 WASH. & LEE LAWREV., 1407, 1431 n146 (1992).
Tracy Dobson, Loss of Biodiversity: An International
Environment Po~icy Perspective, 17 N.C.J.INT'L L. & COM.
REG. 277, 278 (1992).
Katrina Brown, et al, Economics and the Conservation of
Globa~ Bio~ogical Diversity, in GLOBAL ENVT'L F/l.CILIT\',
WORKINGPAPER NUMBER2, 1,3 (1993).
,
,
ecological complexes of which they are a part: this includes
odiversity within species, between species and of ecosystems.
Ecosystems can be divided into three types, depending upon
their geographical characteristics:
(i) Tropical moist forests: these CoVer only 6 per cent of
the land surface of the earth, but play host to at least
half the Earth's . ,speCl.es. "By far, tho richest
biological units in terms of genetic variety ... (tropical
moist forests are) also the most threatened by way of
human activity.,,7
International convention on Biological Diversity I Article
2, Opened for signature, June 5, 1992, 31 LL.M. 818.
Article 36 (1), therein, stipulates that "the Convention
shall enter into force on the ninetieth day after deposit
of the thirtieth instrument of ratification, acceptance,
approval or accession." On September 2'0, 1'0'03, Mongolia
became the thirtieth nation to ratify the Convention.
IUCN,THEWORLDCONSERVATIONUNION,Newsletter, June-December
1'0'03, at L
See also, Ann Batchelor, The Preservation of Wildlife
Habitat in Ecosystems: Towards a New Direction Under
International Law to prevent Species Extinction, 3 FLA.
J. INT'LL. 307, 309 (lg88) and, Robert C. stowe, united
state Foreign Policy and the Conserv<ltion of N<ltur<ll
Resources: the Case of Tropical Deforestation, 27 NAT.
RESOURCESJ. 55 (1'087).
WORLD COMMISSION ON ENV!RONMENT AND DEVELOPMENT, OUR COMMONFUTURE
150 (1'087). Contra, Kathryn Rackleff, Preservation of
Biological Diversity, 3 COLO. J. INT'L ENVLT'L L. & POL'y
405, 408 n.17 (1992). "Tropical forests cover only 14
percent of the earth's land surface .••. " See also, Susan
R. Fletcher, Tropical Deforestation: International
Implications, Congressional Research Services,
Envirorunent and Natural Resources Policy Division, Order
Code IE 89010 3-4 (Sep. 20, 1991).
(ii) Arid and semi-arid lands: this category harbors a far
smaller number of species, but includes many potentially
valuable biochemicals, because of the ability of these
species to survive in harsh living conditions.S
(iii)Coral reefs: covering approximately 400,000 square
kilometers, coral reefs have about half-million species
living therein. These have generated a tremendous number
of toxins of importance to medical research, "thanks to
the 'biological warfare' they engage in to ensUre living
space in crowded habitats.9
is essentially aAll
synonym
in
for
all, however,
'Life on
biodiversity
Earth,,10 representing "the
interdependency of all plant and animal life on this
11planet," ond the preservation thereof cuts across
,
categories of developed countries, or developing ones, for all
nations have a stake in curtailing the present rate of species
Id. at 150-151.
Id. at 151.
BRIAN GROOMBRIDGE ed., WORLD CONSERVATION MONITORING CENTER,
GLOll1\L 13IODIVERSITY, STATUS OF THE WORLD'S LIVING RESOURCES xiii
(1992).
11 James A.
Nationa~
(1993).
Siemans, A "Hard Look at Biodiversity and
Forest Management Act, 6 TUL. ENVTL.L.J.
the
m
"loss. In addition, there remain other commonconcerns to
developed t. Bceun r1es :developing
"Commons,"
and
where the "traditional forms
the
ot
"Global
n<ltional
sovereignty are increasingly challenged by the realities of
ecological and economic interdependence. ,,15
B. Protection of Biodiversity.
In the contemporary context, however, several reasons
have been advanced for the preservation of the world's
biodiversity. These range from the question of ethics16 to
I
I
"This loss is estimated to be, at the minimum,50 species
of plants and animals every day." Delegates pessimistic
About Outlook for Finishing Work on Biodiversity Treaty,
15 INT'L ENV'T REp. (BNA) 93, 93 (February 26, 1992).
Jessica Tuchman Mathews, Redefining Security, Foreign
Affairs, Spring 1989, at 162, 164.
The concept of the 'Global Commons' was evoked by The
World Commission on Environment and Development, and
bears reference to the oceans, the atmosphere (including
outer space) and Antarctica: the commonfactor being that
use of, and benefits from, these areaS accrue to all, and
that they are, in that sense, 'cornman' areas. OURCOMMON
FUTURE,supra note 7, at 261.
Id. at 261.
Kathryn Rackleff, Preservation of BioLogicaL Diversity:
Towarda GLobaLConvention, 3 COLO. J. INT'L ENVTL'L. L. &
POL'y 405, 408. "Ethics dictate that species other than
our own have a right to exist and have a place in the
global system." See also, Paul Roberts, International
Funding for the Conservation of Biological Diversity:
Convention on Biological Diversity, 10 B.U.INT'L L. J.
303, 304 (1992): "our planet is a system and humans are
merely one part of it."
one of enlightened self-interest. 17 Protection of the
environment, per se, is not without precedent: in India, the
third century B.C., for example, one to, "Kau l. ya, authored
a text-book, Arthashastral9, compiling the laws of state.
of state responsibilityinstancesThis gives
maintenance of "forests, about the sale of
for the
ntrees,
damage to forests, their produce, and the wildlife
"Evidence of the value of biodiversity
dependence on its existence is mounting as
rate of loss escalates." Dobson, supra note
and hum,m
its current
3, at 279.
Kautilya, also called Chanakya or Vishnugupta, was a
"Hindu statesman and philosopher ... born into the Brahmin
caste ... ", who "became a counsellor to King Candragupta
(reigned c.321B.C.-c.291B.C.), founder of the Mauryan
empire of Northern India ..... Compared by many to
Machiavelli and by others to Aristotle and Plato,
Kautilya is alternately condemned for his ruthlessness
and praised for his sound political wiSdom and
knowledge of human nature ... " THE NEWENCYCLOPAEDIA
BRITl\NNICA,VOL.6, MICl<OPAEDIA768 (15th. ed. 1993).
" •. singularly important Indian manual on the art of
politics ••.. entirely practical in purpose •... presents
no overt philosophy. But implicit is a complete cynicism,
concerning human nature and its corruptibility and the
ways in which the king - and his trusted servant - can
take advantage of such human weakness. " THE NEW
ENCYCLOPAEDIABRITl\NNICA,VOL.!, MICROPAEDIA601 (15th.ed.
1993).
"The ruler shall not only protect prOduce-forests,
elephant-forests but also set up new ones." Quotea in,
ARMINROSENCRANZ,SHYA.~DIVAN,~~~THANOELE,ENVIRONMENTLAwAND
POLICYIN INDIA28. (1991).
"For cutting of tender sprouts of trees in city parks
that bear flowers or fruit or yield shade the fine shall
be six panas ••• " Id. at 28.
therein.22 In latter days, however, various economic reasons
have been advanced for the preservation of the environment and
its biodiversity.
BiOlogical materials provide the essential tools for life
on the planet: "food, shelter, clothing, medicine,
watershed protection, production of soil, photosynthesis and
climate-regulation. ,,23World trade in agricultural products,
for example, was u.s. $3 trillion, four years ago.24 This is
in the context of the fact that of the entire gamut of the
range of biodiversity is yet to be tapped for, "of the 250,000
plant species on earth, for example, only one in ten has been
at all examined.,,25 In faot, while it has been estimated
that at least 5 million species exist upon this planet, the
final f· b '" "n" 26~gure may even e iV m~~~~on. The potential
importance, in economio terms, of this undiscovered mass of
biodiversity cannot be underestimated, for, even the rubber
" "The superintendent of slaughter~house shall punish, withthe highest amercement, a person for entrapping, killing
or injuring deer, bison, birds or fish which are declared
to be under state proteotion or who are kept in reserved
parks ••" Id. at 28. See also, ROMILA THAPAR, HISTORY OF INOlA
264 (1973).
Dunoff, supra note 2, at 1431 n146-148.
World Resources Institute, Global Biodiversity strategy
v , 3 (1992).
Miller, et al, supra note 1, at 339 "
Id. at 342.
tree "was just another Amazonian tree species of unknown
economic value,,27 till it was 'discovered'.
In recent years, there have been tremendous strides in
th f· Id ft' .. 28 Th he J.e 0 gene J.c engJ.neerJ.ng. ese ave reinforced
the economic importance of biodiversity for agricultural
prosperity in developing countries, besides helping feed the
burgeoning populations, creates disposable income by way of
agricultural surpluses, thus paving the way for an increased
demand for industrial products. In fact, the two remain
intertwined, for it Wasthe "agricultural revolution (which)
was the basis for the industrial revolution".29 Furthermore,
biodiversity inputs are also important in medicine: "at least
one-fourth per cent of all prescriptions dispensed in the
United states contain active ingredients extracted from
plants" 30 and, as far back as in 1982, these accounted for
sales, in the United states alone, estimated at $ 20
b'll' nJ. J.on. In fact, this aspect i. not important in the
Dunoff et aI, supra note 2, at 1432 n155.
"The bitter J.rony is that genetic diversity is
disappearing on a grand scale at the very momentwhen
biotechnology makes it possible to exploit fully this
resource for the first time." Mathews, supra note 13, at
165.
29 Miller, et aI, supra note 1, at 340.
David R. Downes, New Diplomacy for the
Trade: Biodiversity, Biotechnology, and
Property in the Convention on Biological
TOURO J. TRANSNAT'L L. 1, 16 (1993).
Biodiversity
Intellectu<ll
Diversity, 4
Shayana Kadid1ll,
Patents, 103 YALE
Plants, Poverty, and Ph'lrmaceutical
L.J. 223, 224 n7 (1993).
United states only: "an estimated 80% of people in less-
developed countries rely on traditional medicines for primary
health care.,,32
Finally, .0 have what author called
anthropocentric justifications and nonanthropocentric
"arguments for protecting the environment. The first refers
to the recreational and aesthetic reasons advanced for
protection of biodiversity, for, "from the Porcupine Mountains
of Michigan to victoria Falls in Africa, humans are commonly
drawn to explore the Earth's natural wonders".34 This also
serves to help local people earn, or at least supplement their
income by way of money generated by tourist-traffic.35 The
second bears reference to a school of thought which treats
natural objects with a degree of sanctity,36 with one
author suggesting that trees be endowed with legal and moral
. ht "r~g s.
WORLD CONSERVATIONMONITORINGCENTER, GLOBAL BIODIVERSITY, STATUS
OF TIl£BARTB'S LIVING RESOURCES xvii (1992).
william M. Flevares, Ecosystems, Economics, and Ethics:
Protecting Biological Diversity at Home and Abroad, 65 S.
CAL. L. REV. 2039, 2044-2046 (1992).
Dobson, supra note 3, at 284.
Id. at 284.
"
Laurence Tribe, Ways Not to Think About Plastic Trees:
New Foundations for Environment Law, 83 YALE L.J. 1315,
1337 (1974).
See, Christopher D. stone, Should Trees Have Standing?-
Towards Legal Rights for Natural Objects, 45 S. CAL. L.
REV. 450 (1972).
--------
Biodiversity, therefore, remains vital to society for a
variety of reasons and it is not surprising that the preamble
to the International Convention on Biological Oiversity38
('the Convention'), details that its Contracting Parties are
"(c)onscious of the intrinsic value of biological diversity
and of the ecological, genetic, social, economic, scientific,
educational, cultural, recreational and aesthetic values of
biological diversity and its
C. Decline of Biodiversity.
"components."
The Convention specifies that " ... the conservation of
biological diversity is a commonconcern of mankind.,,40 The
use of the word 'concern' was surely intentional, for, while
"extinction has been a fact of life since life first emerged," 41
the decline of biodiversity in recent times is unparalled
because, unlike past extinctions, "which have always been a
natural part of
acceleration in
evolution, humanactivity has caused a rapid
"species extinction in recent years." It
has been estimated that species are being lost in tropical
forests at a rate that is 1000-10,000 times faster than the
convention on Biological Diversity, supra note 5, at 2.
rd. at 822 (H92).
convention on Biological Diversity, supra note 5, at 823.
OURCOMMONFUTl1RE:,supra note 7, at 150: "the present few
species are the modern-day survivors of the estimated
half-billion species that have ever existed."
WORLD WILDLIFE FUND, THE IMPORTANCE OF BIOLOGICAL DIVERSITY 3
(1939).
"
natural rate of extinction43 and that approximately one-
fifth of all present-day species may be extinct by the turn of
"this century.
The consequences of this species loss is not far to seek.
Fundamentally, however, "scientific studies reveal (that)
balanced ecosystems do not develop haphazardly, but follow
discrete patterns and sequences (and) if even a few key
species are missing, an ecosystem will not function.,,45 The
impact of this loss would be immediately felt upon modern
agriculture for "diversity is crucial to genetic engineering
which involves the manipulation of genes to improve
productivity and quality.1I46 This would also effect future
research ond development into pharmaceuticals for,
"historically with almost no exceptions, new prototype
pharmaceuticals have comeout of natural products research." 47
"
E.O.WILSON, ed., BIODIVERSITY,3-18 (1988).
Mathew, supra note 13, at 165. See also, Paul Roberts,
Internationa~ Funding ror the Conservation of Biological
Diversity: Convention on Biological Diversity, 10
B.U.INT'L L.J. 303, 309 (1992); "What is alarming is that
scientists have identified only approximately one
thirtieth of the species on Earth, indicating that the
nl11nberof unrecorded extinctions is considerably higher."
June starr, Kenneth C. Hardy, Not by Seeds Alone: The
Biodiversity Treaty and the Ro~e for Native Agriculture,
12 STAN. ENVTL. L. J. 85 (1993).
Kathryn Rackleff, Preservation of Bio~ogical Diversity:
Toward a Global Convention, supra note 16, at 412.
PHARMACllUTICALBUs.NEWS,Aug. 21, 1992, available in LEXIS,
Nexis library, Bus. file.
----~
HTo go into the reasons for this decline of biodiversity.
First and foremost, it is "population growth (which) lies at
the core of most envirornnental "trends." This oon cause
degradation of the environment in several ways: for example,
the necessity to increase food production in order to meet the
requirements of growing populations often results in
deforestation and the construction of large scale irrigation
projects, frequently damaging the environment.49 The need
for food grain production, or even the need to export often
results in the clearing of land for crop, pasture, or
t.mb 001 er. This loss of forest cover, however, ho. its own
implications of environmental degradation.51 This could
render the habitat unsuitable for the species, or mayhave the
Mathews, supra note 13, at 163.
ZYgTIluntJ.B.Plater, Dammingthe Third World: Multilateral
Development Banks, Environmental Diseconomies, and
International Reform Pressures on the Lending Process, 17
DENY. J. INT'L L. & POLY121, 134-35 (1988).
Michael 8. Giamo, Deforestation in Brazil: Domestic
Political Imperative - Global Ecological Disaster, 18
ENVTL.L. 537, 548 (1988).
This has been held as one reason for frequent flooding in
downstream areas: "put bluntly, our accepted definition
of the limits of national sovereignty as coinciding with
national borders is obsolete. The government of
Bangladesh, no matter howhard it tries, cannot prevent
tragic floods ... Preventing them requires active
cooperation from Nepal and India. Mathew, supra note 13,
at 174. See also,-Timothy Hamlin, Debt-for-Nature Swaps:
A NewStrategy for Protecting Environmental Interest in
Developing Nations, 16 ECOLOGYL.Q. 1065, 1066 (1989):
"just as economists speak of a global economy,
environmentalists now speak of global environment, one
facing an increasing number of trans-boundary problems
that are amenable only to international solutions."
effect of rendering apart some conglomerations of species,
thus accentuating chances of their extinction. 52 Another
important cause for environmental degradation are economic
policies which do not give priority to the importance of the
preservation of the environment, resulting in the destruction,
annually, of approximately, 100,000 square kilometers of
tropical forests, "an area about the size of Austria.,,53 The
reasons for this destruction are not far to seek, for
governments encourage colonization of forests for settling
"peasants, "nd logging commercial "purposes.
Unfortunately, though, it is the destruction of these very
habitats whiCh
. ,,00specles.
is the basic reason for the loss of
WORLDCONSERVATIONMONITORINGCB:NTB:R,GLaSALBIODIVERSITYxvi
(1992) . See also, WORLDRESOURCESIN TITUTE,GLOBALBIODIVERSITY
STRATB:GYv (1992): "All life on earth is part of One great,
interdependent system. It interacts with, and depends on,
the non-living components of the planet: atmosphere,
oceans, freshwaters, rocks, and soils. Humanity depends
totally on this community of life - biosphere - of which
we are an integral part."
J. Eugene Gibson & Randall K. Curtis, A Debt-for Nature
Blueprint, 28 COLUM.J. TRANSNAT'LL. 331, 354 (1991).
In Brazil, the government encouraged settlers to move to
rain forests by advertising the Amazon region as a "land
without men for men without land." The Vanishing Jung~e:
Eco~ogists make friends with Economists, ECONOMIST,Oct.
15, 1988, at 25.
Id. at 25. See also, Michael S. Giamo, Deforestation in
Brazi~: Domestic Po~itical Imperative-Global Ecological
Disaster, 18 ENV'l'L.L. 537, 548-549 (1988).
Michael D. Coughlin, Jr., Using the Merck-INBio Agreement
to Clarify the Convention on Biological Diversity, 31
COLilll.J. TRANSNAT'LL 337, 339 (1993). See supra, text on
~---~~
It ~s not surprising, then, that the Biodiversity
Convention specifies, in its Preamble, that its Contracting
Parties are II (d)etermined to conserve and sustainably use
biological diversity for the benefit of present and future
. ,,57generat~ons.
pages 58-59, and accompanyingnote 253.
Convention on Biological Diversity, Preamble, supra note
5, at 822.
~ ----
CHAPTER IX; THE ROAD TO RXO
A. The Dilemmaof Development.
The "road to solutions: ,,58 as one author has phrased
the global endeavor towards stemming decline of
biodiversity, remains a "challenge. All the more 00, "as
On the other
human prolictivities and modern technology seem to dictate
that the path to mass extinction is inescapable. ,,60 A third
reason could be political myopia, for in economies where the
struggle for raising agricultural output has been particularly
acute, little attention has been paid to the long term
, " t' t , "~mp~ca ~ons of the developmen a processes.
Dobson, supra note 3, at 299.
It has been estimated that at least 50 species of plants
and animals are lost every day. Delegates pessimistic
About Outlook ror Finishing Work on Biodiversity Treaty,
15 INT'LENV'TREp. (BNA)93, 93 (February 26, 1992). Tracy
Dobson, supra note 3, at 279 (quoting E.O.Wilson), puts
the figure at 150, per day.
Dobson, supra note 3, at 299.
"Deforestation today is drought tomorrow and famine the
day after." Laurent Fabius, P};'imeMinister of France,"
quoted in, Bunyard, World Climate and Tropical Forest
Destruction, 15 THE ECOLOGIST125-26 (1985). See also,
Plater, supra note 49. See also, supra note 143 and
accompanying text on page 31.
hand, "we are not sleepwalkers or sheep," and there have been
attempts to identify a "road to solutions". 62
A recognition of the problem, however, is but the first
step. If it is to be recognized, for instance, that population
is a basic issue in degradation of the environment,63 how is
its growth to be controlled? Prof. Carl "Sagan mentions the
"extremely interesting phenomenon called the demographic
declines substantially
't' ,,65trans~ ~on, wherein the
with
rate of growth of population
... 66.1ncreas~ng prosper~ty. The
flip side of the coin, however, presents a Catch-22 situation,
BARBARAWARDANDRENE'DUBas,ONLYONEEARTH213 (1972). The
authors went on to identify three fields wherein greater
attention would have to be paid: market forces, state
sovereignty, and scientific developments. Id. at 213 -
217.
See generally, Christopher S. Wendel, Curbing Popula~ion
Grow~h:The Crux of Sustainable Developmen~, 17 FLETCHER
F. WORLDAFF. 167 (1993). See also, Mathew, supra note
13, at 163.
David Duncan Professor of Astronomy and Space Sciences,
and Director of the laboratory for planetary studies at
Cornell University.
Carl Sagan, Croesus and Cassandra, in ENVIRONMENTIN PERIL
202, 225 (Anthony B. Wolbarst ed., 1991).
Id. at 225. World Bank statistics tend to bear this out:
G.N.P. Per capita. Population Growth#
China
India
Japan
U.S.A.
no
no
28,220
23,120
u
u
0.'
0.0
• For 1992. In millions of US Dollars.
# Growth rate expressed as percentage growth, per
annum, for the period 1985 -1992.
THEWORLDBANK,THEWORLDBANKATI.AS8, 18 (1993).
for it are the developed economies which, in fact, have the
highest rates of consumption of energy, . 67per cap~ta. Thus,
the need to reconcile development with environlnental-
"economy.
I
I The International Dimension:
"For the benefit of present and future generations.,,69
At the international level, in addition to reconciling
national sovereignty with transnational solutions, there
nations, on their part, could explore all varied approaches,
remains the need for initiatives involving financial or
Developingto developing nations.70helptechnological
I,,
I
I
I
i
I
I
I
i
country Consumption of Commercial Energy per Person.
(1937 statistics)
China
India
Japan
U.S.A.
UNITED NATIONS ENVIRONMENT PROGRAM, CARING FOR THE EARTII 17
(1991).
A beginning may have been made with several nations
having incorporated environmental laws into their
domestic statutes. India, for example, has integrated
environmental preservation into the Constitution itself.
INDJA CONST. (Sixty-First Amendment Act) 1989.
Preamble, Convention for Biological Diversity, supra note
5, at 823.
ROBERT REPETTO,PROMOTINGE~"VIRONMENTALLYSOUND ECONOMICPROGRESS:
WI1I\TTHE NORTHCAN Do, 21 (1990).
in addition to the time tested regulatory one, in attempting
to grapple with the problem of the environment.71
Given Che essentially transnational nature
environmental problems, any effort wo~ld necessarily have to
be international. This was recognized over two decades ago, in
1972, as reflected in the stockholm Declaration on the Human
E .•. 72nVlronmen,-, and was reiterated in 1992, in the United
Nations Conference on Environment and Development,73 held in
1992, at Rio de Janerio;
(t)he contracting parties, (s)tressing the importance of
and the need to promote international, regional, and
global cooperation among States, and intergovernmental
organizations and the non-governmental sector for the
conservation of biologip,j"l diversity and the sustainable
use of its components.
n
•I
I ni
I
i
I
,,,
I
I
n
Other options include the market approach, and the
extraregulatory one, involving requirements of public
disclosure. CARTERBRANDONand RAMESHRAAAIl",(UTTY,TOWIIRD/IN
ENVIRONMENTSTRI\TEGYFORASIII4-5 (1993).
Stockholmn Declaration, Report of the United Nations
Conference on the HumanEnvironment, G.A. Res. 2994-2996,
U.N.GAOR, 47th Sess., U.N. Doc. A/CONF.48/14/Rev. 1
(1972). (Henceforth, "Stockholm Declaration"). "(a)
growing class of environmental problems, because they are
regional or global in extent or because they affect the
commoninternational realm, will require extensive co-
operation amongst nations •••• " Id. See also, Declaration
of the United Nations Conference on the Human
Environment, June 5-16, 1972. 11 LL.M. 1416 (1972).
Rio Declaration on Environment and Development, united
Nations Conference on Environment and Development, U.N.
Doc. A/CONF.151/5/Rev.1 (1992), reprinted in 31 LL.M.
876 (hereinafter Rio Declaration) .
Preamble, Convention for Biological Diversity, supra note
5, at 822.
The united Nations Conference on Environment and
Development, was held at Rio de Janeiro, Brazil, from June 3
heads of
to June 14,
countries,
1992.75 It
including
involved 30,000 participants from
state.76 The Rio
I
conference has been compared to the Vienna Congress, 1815, and
the Treaty of Versailles, 1919.77 Its agenda dealt with the
very future of our species, and focussed upon "the ultimate
security risk which calls fer the ultimate security
alliance. ,,78
The Rio Conference was also an occaSlon for opposlng
fundamental issues (regarding) the commitments to be made by
points of view to come to the fore: "the (Rio) negotiations
were oharacterized by "major stumbling blooks the
Uee
I
,
States, the financial mechanisms to be used (and) the
reporting required." 79 Developed nations preferred to
II the largest U.N. Conference ever held .. " Peter H.
Sand, UNCEDand the Development of International
Environment Law, C795 ALI-ABA747,749 (1993). See also,
Thomas L. Adams, Jr., & Jose Martinez-Aragon, Setting the
stage for the Earth Summit: Brazil 1992, 22 ENVT'LL. REP.
10190 (1992).
Report of the United Nations Conference on Environment
and Development (Rio de Janeiro, 3-14 June, 1992), U.N.
DOCUMENTA/CONF.151/26, VOLS.I-IV (1992) i and V (1993).
Sand, supra note 75, at 749.
Maurice F. Strong, statement to the organizational
session of the Preparatory Committee, March 5, 1990.
Cited in, Sand, supra note 75, at 749, n2.
STANLEYP. JOHNSON,THE EARTHSUMMIT:THE UNITEDNATIONS
CONFERENCEON NVIRONMENTA DDEVELOPMENT(UNCED),57 (1993).
Hthe offices of the Global Environment Facility (GEF}80I
while for reporting requirements, developing countries
preferred that any scale adopted allow for differences between
81ones.them and the developed However I one
·t 82 t1't .principal negotiators to the Conference put ~, ~ lS no
longer possible for a country to formulate an appropriate
environmental or economic policy entirely on its "own." The
Rio Declaration could thus be viewed as a compromise between
the various interest groups represented at the Conference.
The question as to whether Rio actually heralded the
corning of the "New International Ecological order,,84 remains
unanswered. It was, in a manner, a continuation of the prooess
initiated .t stockholm, for the Preamble to the Rio
Declaration, reaffirmed the 1972 Stockholm Declaration.a5
"The G77 desparately wanted to assert a measure of
control over the GEF, being convinced that at the present
time they are effectively excluded from its governance."
Johnson, supra note 79, at 449.
Id. at 58 - 59.
Mukul Sanwal of India, one of the alternating Chairmen
from the Group of 77.
For a discussion on the stockholm Declaration, see, Louis
B. Sohn, The stockholm Declaration on the Human
Environment, 14 HARv. INT'L. L. J. 423 at saq. (1973).
Mr. J. Prank, Netherlands Minister for Development
Cooperation, who was one of the chief negotiators at the
Rio Conference. cited in Sand, supra note 75, at 768.
i
I
I
i
Mukul Sanwal, sustainable Development, the
Declaration andMultilateral Cooperation, 4 COLO. J.
ENVT'L. L. & POL'y 45, 45 (1993).
Rio
INT'L
The Rio Declaration has, however, moved ahead of the
Stockholm Declaration, in that it factored development as a
prior requisite for safe guarding the environment:
• recognition of the right to e,development .
* eradication of poverty as a sin qua non for sustainable
"development.
* decrease in the differences in standard of living.88
* exchanging scientific and technical knowledge.89
• encouraging
"system.
a more open international economic
At the saIDe time, the Rio DeClaration attempts a via
media between obligations placed upon developing nations to
restrain from environmental degradation, and tho
responsibility of the developed ones, "in view of the
pressures their societies place on the global environment, and
In addition, "one of the most important products of the
nConference", Agenda 21 specified, inter alia, the need to
I of the technologies and financial resources nthey command. II
" Convention Biological Diversity, note 0,on supra
principle 3, at 877.
" Id. Principle 0, at 877.
n Id, Principle 0, at 877.
n Id. Principle 0, at 877.
" Id. Principle ", at 878.
n Id. , principle 7, at 877.
n Johnson, note ?O, at 125.supra
promote, on a priority basis, sustainable growth, urban water
supply, encouraging efficient use of resources, protecting
Most of all, however, it were the Conventions on Climate
and emphasis upon in situ and ex situ conservation
"measureS.
"and nuclear wastes,
Change and on Biological Diversity, "the normative products of
URCED,,,95which highlight the global consensus achieved.
ecosystems, the managing of hazardous
The FrameworkConvention on Climate %Change was signed
at Rio de Janerio by over 150 nations, including the United
states. The importance of the U.s. accession cannot be under
estimated, for "experience with other major international
treaties .... tends to indioate that it is better to keep the
,
united states on the inside (even with an enfeebled text),
rather than on the outside ... and look forward to a change in
political circumstance.,,97
I,
The second of the two "normative products of the
URCED,,,98 the Convention on Biological Diversity was not as
fortunate: "if the United States has to be the only country to
I stand against the Biodiversity treaty as it now exists, so
31 I.L.M. 814-815 (1992).
3 YB. Int'l Environment L. 49 (1992).
Sand, supra note 75, at 752.
I
I
I
United Nations Conference on Climate Change, opened for
signature June 4, 1992, 31 I.L.M. 849 (1992)
Johnson, supra note 79, at 79.
Sand, supra note 75, at 752.
"
be it.,,99 About a year later, however, the United States did
'00sign the treaty; nonetheless, the initial refusal to do
so, serves to highlight some of the controversies involved at
R' 101'0.
t· . d"t d" 102C. Conven ~on on BlO lverSI y: Consensus an Confilct.
In May, 1991, the united Nations Environment Program
(UNEP) established tho Inter-governmental Negotiating
Committee (INC) , 103 to work towards the goal of a draft
t' ','.' 't 104 .•Conven l.on on B10.l.0g1C3.J.DlverSl y. Flna-,-ly, on May 22,
i
I
I
I
I,
I
George Bush, President of the United States of America,
1989-1993, cited in Adam L Streltzer, D.S.Biotechnology
Intellectual Property Rights as an Obstacle to the UNCED
Convention on Biological Diversity: It Just doesn't
matter, 6 TRANSNAT'LLAw272 n2 (1993).
Although President Clinton's administration did sign the
Biodiversity Convention, on June 5, 1993, the last date
allowed, some controversies remain. See, As It Signs
Treaty, united States Calls For Global Patent Protection
for Bio-tech, NAT'L ENVT'LDAILY(BNA), June 8, 1993,
available in WESTLAW,BNA-NEDfile.
See, Declaration of the United states at the U.N.E.P.
Conference for the Adoption of the Agreed Text of the
Convention on Biological Diversity (Nairobi, May 22,
1992), 31 I.L.M. 848 (1992).
Text in Convention on Biological Diversity, supra note 5,
at 822.
,eo
For a background to the Legal aims of the Summit, See
e.g., Marianne Lavelle, The Earth Summit: Building a Body
of Environmental Law, NAT'LL.J., June 1,1992, at 1.
united Nations Environment Program: Report of the
Governing Council on the Work of Its sixteenth Session,
U.N. GAOR46th Sess., Supp. No. 25, at 101, U.N. Doc.
A/46/25 (1992).
1992, the Conference for the Adoption of the Agreed Text of
the Convention on Biological Diversity approved the text which
would be presented for signature of the participating nations
at Rio in June >COof that year.
"A record number of states signed the Convention when it
was opened for signature on 5 June 1.992 at Rio de
.• ,1" h 1Janelro. It was, nonet e ess, fraught with "conflict
and tension even to the last day.,,1.07 There were several
controversial l.SSUeS, some of which had been identified as
fundamental to the Convention. These included funding, 108
I
'"
10.
Johnson, supra note 79, at 81-82.
3 ¥.B.INT'L ENV'TL., 43 (1992).
Iei. at 43.
The funding mechanism remains "crucial to the successful
implementation of the Convention's goals," Kathryn
Rackleff, Preservation of Biological Diversity: Towarda
Global Convention, supra, note 16, at 425. The Convention
reflected this in Article 20. 31 LL.M. 81.4, 830 (1992).
For a discussion on the funding mechanism, see also, Paul
Roberts, International Funding for the Conservation of
Biological Diversity: Conservation of Biological
Diversity, 10 B.U.INT'L L.J. 303 et.seg. (1992). The
Convention provided for a funding mechanism in the form
of the Global Environmental Facility (G.E.F.). See, The
Convention, Article 39, 31 I.L.M. supra note 5, at 837-
838. However, the G.E.F. was able to evolve a structure,
and a modus operandii, only about two years later, in
March, 1994. See, Catherine Bolgar, Global Environment
Fund, WALLST. J., March 17, 1994, at A 12.
technology transfer and access to
Intellectual Property Rights.220
'00technology, ond
In addition, while developing countries wanted
recognition of the sovereLgn right of states to exploit their
natural resources, developed ones laid greater emphasis upon
the responsibility of states to desist from provoking
environmental damage in other HIstates, a norm recognized
in Principle 21 of the Stockholm Declaration. 112 A
t . , t' 113con roverSLa sugges Lon, it was, however, supported by
Fifth Revised Draft Convention of Biological Diversity,
D.N.Environment Program, 7th Negotiating Sess., 5th
Intergovernmental Negotiating Sess., U.N.Doc.
UNEPjBio.N7-INC5j2 (1992).
See e.g., Biotech Group explain Objections to Earth
Summit's Biodiversity Treaty, PAT.TRADEMAR..«& COPYRIGETL.
DAILY(ENA), June 11, 1992 (available in WESTLAI'I,BNA-PTD
database) .
,
I
I
I
HI
112
Report of the Intergovernmental Negotiating Committee for
a Convention on Biological Diversity; U.N. Environment
Program, 7th Negotiating Sess. ,5th Sess. of the
International Negotiating Corom., at 27, U.N.Doc.
UNEPjBio.Div.jN7 INC.5j4 (1992). [hereinafter, Report of
the Intergovernmental Negotiating Committee for a
Convention on Biological Diversity].
See, 11 LL.M. 1416, 1420 (1972). See also, Stockholrnn
Declaration, supra note 72.
See e.g., Melinda Chandler, The Biodiversity Convention:
Selected Issues of Interest to the International Lawyer,
4 COLO.J. INT'L ENVT'L.L. & POL'Y. 141, 145 (1993); the
united states "adamantly opposed any language that could
be seen as a step back from stockholm Principle 21 ... "
at least one developing nation, M 1 . 114a aWl, and the final
draft the Convention did reflect a similar
.b.,.t n5senal 1 1 y.
If the language of Article 3 maybe seen as a concession
to the point of view of the developed nations, several
misgivings remained, nonetheless,116 and the united States,
for instance, remained dissatisfied: "it is deeply regrettable
to us that .... a number of issues of serious concern to the
I
I
'"
'"
Declaration of MalawiMadeat the Time of Adoption of the
Agreed Text of the Convention on Biological Diversity,
U.N. Environment Program, Conference for the Adoption of
the Agreed Text of the Convention on Biological
Diversity, Nairobi Final Act, at 20, Na.92-7825 (1992).
Article 3, Biodiversity Convention, supra note 5, 31
LL.M. 818 at 824:
"states have, in accordance with the Charter of the
united Nations and the principles of international law,
the sovereign right to exploit their own resources
pursuant to their own environmental policies, and the
responsibility to ensure that activities within their
jurisdiction or control do not cause damage to the
environment of other states or of areas beyond the limits
of national juriSdiction."
This declaration repeated, mutatis mutandis, Principle 21
of the StockholmDeclaration. See, 11 LL.M (1972), supra
note 72, at 1420.
United States: Declaration made at the United Nations
Environment Program Conference for the Adoption of the
Agreed Text of the Convention on Biological Diversi ty,
31 I.L.M. 818, at 848 (1992). France, similarly, had its
own reservations on the Convention though it did,
eventually, sign the Convention. France signed the
Convention on Biodiversity on June 13, 1992. See, 31
LL.M. 818, 1007 (1992).
United states have not been adequately addressed in the course
th· t· t" ,,117of 1S nego 1'1 lon ....
There remained several reasons for such . .. 118mlsglvlngs:
I
I
prior to the Convention, access by developed nations to the
genetic resources of the developing world was taken as a
matter of right;119 at Rio, however, developing nations
aimed at ensuring recognition of the value, per se, of these
'"resources, as well as to the contribution, over the
years, of the "indigenous people", 121 in the lU'Iintenance of
Convention on Biological Diversity, supra note 5, at 848
(1992). This was ironical, as the United states was "one
of the initial proponents of a convention to conserve the
planet's biologiC'll diversity," Chandler, supra note 113,
at 141, and almost four years prior to the Earth Summit
at Rio, a Joint ReSOlution of Congress aimed at the
negotiation, at the earliest, of an international
convention aiming at the conservation of the earth's
biological diversity. H.J. Res. 648, looth Cong., 2d.
Sess. (1988) (enacted).
Jane Perlez, 98 Nations Adopt Biological Treaty; U.S. May
Not Sign, N.Y.TIMES,May 23, 1992, at 11. See also,
Industry Groups Laud President Bush Decision, supra note
126.
Ironically, developing countries had, initially,
supported the view that improved crop varieties,
developed by the industrialized nations, were a "common
heritage of mankind", thus justifying a free transfer
thereof. Raport of the Conference of FAO, Food and
Agriculture Organization of the United Nations, 22d
8ess.,,!285, U.N.Doc.C 83/REP (1983) (adopting
International Undertaking on Plant Genetic Resources) .
Johnson, supra note 79, at 54.
See generally, Chris Wold, An Earth Parliament for
Indigenous Peoples: Investigating Alternative World
Governance, 4 COLO.J. ENVT.L.•• POL'Y,197-215 (1993).
these mresources. Furthermore, there remained the
27
issue
of access, by nations host to genetic resources, to the
benefits of research done mthereon. This, the
I
I
,
I
I,
relationship between intellectual property rights and the use
of genetic resources, evolved into "one of the most divisive
.. th t· t" ,,124lssues In e nego la lons...
As an officer of the World Wildlife Fund, Brazil, put it,
"the price of all traded goods must incorporate their
full environmental and social costs." Biodiversity Treaty
Called Highlight of Summit by Southern Conservationist,
INT'L ENV'T DAIL~ (BNA) , Aug. 6, 1992, available in Westlaw,
BNA-IED file.
3 YB. Int'l Environment L., supra note 94, at 52-53.
Chandler, supra note 113, at 161. See also, Rebecca L.
Margulies, Protecting Biodiversity: Recognizing
International Intellectual Property Rights in Plant
Genetic Resources, 14MICfI.J.IN'r'L L., 322, 344-45 (1993).
(Henceforth, Protecting Bio-diversity.)
, CHAPTER III:THE CONTROVERSY OVER INTELLECTUAL PROPERTY RIGHTS
A. "The Repatriation of Information,,125
The controversy over intellectual property rights often
ranged the developed and developing countries on either
side.126 The crux of the controversy involved an attempt by
developing nations to gain entry to the technology derived
from biotechnological research, and a concomitant attempt to
ma share of the profits consequent to suoh research.
mThis, inevitably, lead to a major controversy, linking
the use of genetic resources and patent rights.129
I m
m
Article 17 (2): Convention on Biological Diversity, supra
note 5, at 829.
In particular, the United States: See, e.g., Industry
Trade Groups Laud President Bush Decision Not To Sign
Biodiversity Treaty. INT'L BUS. DAILY (BNA) , June 15, 1992,
available in LEXIS, Nexis library, Bus file [hereinafter
Industry Trade Groups Laud President Bush Decision].
Johnson, supra note 79, at 81.
See e.g., Chandler, supra note 113.
Id. at 161.
For the developed world in general, this issue
m f b' ,understandably caused some concern, or 10technology 15
a billion dollar industry, 131 and while "most of the
world's genetic diversity is concentrated in developing
countries,132 ... most of the biotechnological innovations
take place in industrialized countries. "l33 America's
pharmaceutical corporations, for instance, "pour millions of
dollars into research and development of new technology every
134year" and they would now be somewhat chary to enter into
technology transfer or licensing agreements in the developing
world.135
While it is one point of view that "we live today in a
world in which the economic health of nations and the
Graeme Browning, Bio-diversicy Baccle, 24 NAT'L J. 1827,
1827 -1828.
I
I
131
m
Robert Pear, u.s. will Tighten Healch-Lab Goals,
N.Y.TlMES, August 24,1992, AI: biotechnology sales in the
united states totalled $4 billion in 1991 and are
expected to reach $ SO billion by the year 2000.
It are these very developing countries whose resources
are faced with the greatest pressure of population. See,
Dobson supra note 3, at 287-97. See also, Jon H
Goldstein, The Prospeccs for Using Market Incentives to
Conserve Biological Diversity, 21 EUVTL.L. 98S, 986 n.3.
Rohini Acharya, Pacencing of Biotechnology: GATTand the
erosion of the World's Biodiversity, J. WORLDTRADE71, 81
(December 6, 1991).
Gerald J. Mossinghoff, Research Based Pharmaceutical
Companies: The Need for Improved Patent Protection World
Wide, 2 J.L.& TECH. 307 (1987).
See, Treaty Wording Too Vague, Poses RiSk co Biocech
Firms, U.S. Industry Official Says, 15 INT'L EUV'T REp.
(BNA) 822, 822 (Dec. 16, 1992).
30
competitiveness of firms is determined largely by the ability
to develop, commercialize and ... appropriate (or capture) the
economic benefits from scientific and technological (S&T)
. t" ,,136 th .J.nnova :LonsI ere 15 the other I that the patenting of
,
I
I
biotechnology, eventually, accentuates the concentration of
wealth in the hands of the same few who are already so
13'empowered, for so intimate is said to be the connection
Debetween economic development and technology.
Directly linked to the sharing of the benefitsU9 of
research was a basic obstacle to such sharing: the protection
furnished to the benef its of such research by way of
. 1 t' ht HOJ.ntellectua proper Y rJ.g s. Developing countries
were of the view that Intellectual Property Rights
"protect (ed) only innovations and not biological
I
1 ,,141germp asm••. and argued for an increased share of the
I,
,
I
NATIONALRESEARCHCOUNCIL,GLOBALDIMENSIONSOF INTELLECTUAL
PROPERTY3 (1993), (henceforth, Global Dimensions).
Hope Shand, There is a Conflict Between Intellectual
Property Rights and the Rights of Farmers in Developing
Countries, 1991 J. AORIe. & ENVTL. ETHICS 132.
Acharya, supra note 133, at 81.
See Medicinal Plants: pills in a Haystack,EcONOMIST (U.S.
Edition), Feb.24, 1990 at 87, for why developing
countries would prefer incentives to preserve their
"naturally occurring chemicals", in order that derivates
may be researched therefrom.
Downes, New Diplomacy for the Biodiversity Trade:
Biodiversity, Biotechnology, and Intellectual Property in
the Convention on Biological Diversity, supra note 30, at
7.
Acharya, supra note 133, at 81.
, n
benefits derived from genetic resources, e.g., by way of
technology transfer agreements submitting that they would act
as an incentive to preserve indigenous biological
142 d' 1resources. Accor Lng y, developing countries sought the
incorporation of provisions encouraging transfer of technology
in respect of products derived from research into genetic
resources discovered in their ... 143natLonal terrJ.torJ.es.
I
Industrialized nations, not surprisingly, preferred a
b' t' f t ' t '1 t t" 144 1 dcom Lna lon 0 5 rang Ln ernatJ.ona pro eO :lOn coup e
with the free operation of market forces.145 The rationale
being that not only would this allow for the retaining of
incentives for scientific innovation,146 but would also
allow for those protective assurances the industry required in
order to invest in the developing
,
joint-ventures ond technology
world, and to enter into
Wtransfer agreements.
Downes, supra note 30, at 7.
Chandler, supra note 113, at 161.
I,
,
I
I
I
'" Louis de Gama, Director of the (European) Bio-IndustryAssociation, quoted in Browning, supra note 130, at 1829.
Jeff KUshan, member of the U.S. delegation, quoted in,
Biodiversity Treaty Risks Interfering with Patent
Protections, Official says, INT'L TRADE REp. (BNA), June
17, 1992, available in Westlaw, BNA-ITR file.
"By imitating new technological methods, developing
countries, especially the NICs, are expanding production
and exports of goods which would normally be produced in
industrialized countries." Acharya, supra note 133, at
n,
Biodiversity Treaty RiskS Interfering with Patent
Protections, Official Says, supra note 145. See also,
Parliament OpposesECCPlan to Link Action on U.N. Treaty
Consequently, the Convention's aim to encourage biotechnology
firms to research in developing nations now came to be viewed
·th t·d t' 148W~ some rep~ a ~on.
Deve10ping countries, to the contrary, were against any
additional international regime149 enforcing intellectual
property protection and may have preferred the status quo
wherein any transnational standards of protection could have
been rendered ineffective by way of a less rigorous domestic
t t . 150pa en regl.me, or by way of liberal compulsory licensing
.. 151provl.sl.ons. In addition, they felt that rigorous
I
I
I
I
I
to Property Rights statement, lNT'L ENVT'L DAILY (BNA) ,
July 9, 1993, available in Westlaw, BNA-IED file. For a
point of view of a country host to biological resources,
Costa Rica, see, New Measure Would Cover Extraction of
Genetic Resources from Rain Forest, lNT'L ENVT'L DAILY
(BNA) , July 21, 1992, available in Westlaw, BNA-lED file.
Browning, supra note 130, at 1827.
Protection in this area was already provided by the World
Intellectual Property Organization (WIPO), and partly by
the United Nations Conference on Trade & Development
(UNCTAD). See also, infra p.32-37 and notes n. 156-158.
A country often cited in this respect has been India,
where (only) process patents were granted for
pharmaceutical formulations; in addition, the life of
pharmaceuticals patents was but seven years. INDIAN PATENT
ACT, 1970. Much of this has changed, subsequent to the
signing of the Uruguay Round of GATT, in April, 1994, at
Marrakesh, Morocco. See, infra text pages 32-33, and
n.156.
Compulsory licensing is when a government, perhaps
wanting its citizens have access to certain products at
a less expensive price, allows for the marketing of that
product and pays the owner of the patent a royalty which
may be somewhat less than what may be obtained in the
market, or what the owner of the patent may have agreed
to, had he/she a choice or say in the matter. Some
members of the biotechnology industry feel that the
33
intellectual property regimes would have the effect of
rendering the developing world a long term market for goods
originating in industrialized . 152nat~ons. They pointed to
the injustice of having to pay royalties on products developed
from raw materials discovered from within their own genetic
mresources.
Thus were sown the seeds of controversy over
Intellectual property Rights in the Convention on Biological
Diversity. In fact, some United states' officials were so
concerned as to believe that clauses of the Convention which
sought to
to such
protect biological
i . 154nterpretat~on
diversity could lend themselves
as to render ineffective any
protective provisions concerning intellectual property
rights155 as established even by the General Agreement on
'"
Convention would allow "compulsory arrangements that are
far broader than those currently aooeptable."
Biodiversity Treaty Risks Interfering with Patent
Protections, Official Says, supra note 145.
Acharya, supra note 133, at 73-74, 78-79.
This approach was a renegenation on the so called "common
heritage of mankind" doctrine of 1983: " .. plant genetic
resources are a heritage of mankind to be preserved, and
to be freely available for use, for the benefit of
present and future generations." Report of the Conference
of the FAD, U.N. Food and Agriculture Organization, 22d
Sess., U.N. Doc. No. C 83fRep. (1983) (Rome, 5-23 Nov.
1983). See also, supra note 179 on page 38.
The Convention itself allows for no reservations: Article
37, Convention on Biological Diversity, supra note 5, at
837.
See e.g., Industry Trade Groups Laud President Bush
Decision, supra note 126.
Tariffs and Trade
mechanisms, e.g.,
(GATT) ,156
WIPo157 or
or by other
UNCTAD.158
international
Although the
,
r
r
I
Biotechnology industry in the United States has since become
General Agreement on Tariffs and Trade, opened for
signature Oct. 30, 1947, as amended through June 27,
1966, 61 stst. (5), (6), T.I.A.S. No. 1700, 55 V.N.T.S.
194 [hereinafter, GATT]. Enhanced international
protection of Intellectual Property Rights is alsc
reflected in the Uruguay Round of the negotiations of
GATT. Oct. 3D, 1947, T.I.A.S. No.1700, 55 U.N.T.S. 187.
As incorpcrated in the FINALAC'l'EKaOD"iINGTHEmSULTSOFTHE
URUGUAYROUNDOFMULTILATERAl.TRADENEGOTIATIONS(VERSIONOF15
DEC., 1993), MTN/FA, Office of the U.S. Trade
Representative, Executive Office of the President,
Washington, D.C. Annexe lC: Agreement on Trade-Related
Aspects of Intellectual Property, Including Trade in
Counterfeit Goods, 1-31.
The Convention establishing the World Intellectual
Property Organization (WIPO), was signed in 1967, and
WIPO was duly established in 1970. Headquartered at
Geneva, WIPO is one the sixteen specialized agencies
of the united Nations and "is responsible for promoting
the creative intellectual activity and for facilitating
the transfer of technology to developing countries in
order to accelerate their economic, social and cultural
development." WIPOPUB.NO. 436(E). within three decades
of its existence, WIPOattracted over a hundred members.rd.
"In 1964 a united Nations Conference on Trade and
Development (UNCTAD)tool place in Geneva and decided to
establish the discussions on a continuing basis. There
would be full conferences every three or four years .•• "
ENCYCLOPAEDIABRITTANICA,VOL. 29, MACROPAEDIA,KNOWLEDGEIN
DEI'Tli,144 (15th. ed. 1993).
more amenable to the Vnited States' signing the
"mTreaty,
.... d 1 '"these lnltlal concerns have eontlnue re evanee.
B. Bones of the Controversy.
A central theme to the Convention has been its recogni-
tion of the sovereign rights of every nation oVer its natural
161 . d t l' 't t'resources. If the Conventl0n man a es any lml a 10ns on
the exercise of this sovereignty, these are in the context of
the preservation of global 'd' 't '"bl0 lverSl y. The
exploitation of a nation's biological resources in the absence
of any compensation, would devalue such resources,
, t' 163 th thdetract from thelr preserva 10n. On e 0 er
and would
hand, in
the absence of the recognition of sovereign rights, the goals
of the convention could be impossible, as these resources
i
I
I
'"
,.,
If the United states did, eventually, sign the treaty,
this was probably to ensure united states' participation
in any subsequent negotiations as the Convention. See
wirth Predicts Biodiversity Treaty Would be Ratified
within One Year, NAT'LEINT'LDAILY(ENA), June 9, 1993,
available in Westlaw, BNA-lEDfile.
See e.g., As It Signs Treaty, United States Calls for
Global Patent Protection for Biotech, INT'L ENV'TDAILY
(BNA)(June 8, 1993). (Henceforth, As It signs Treaty.)
This viewpoint is evident throughout the Convention,
e.g., its Preamble, Articles 3 and 15 (1). Convention on
Biological Diversity, supra note 5, at 824 and 828,
respectively.
For a discussion on national sovereignty over natural
resources, as well as limitations thereon, see, Rackle!!,
supra note 16, at 406.
Kirstin Peterson, Note, "Recent Developments," Recent
Intellectual Property Trends in Developing Countries, 33
HARv. INT'L L. J. 277, 284 (1992).
would be
36
open to all to exploit,164 What the Convention
seems to attempt is two-fold: to render the host country a
stake in the preservation of its biological diversity and, at
the same time, ensure access to these potentially valuable
natural resources. From the perspective of the medium to long
term, this could provide an effective stepping stone for the
preservation of biological diversity. 165
certain specifics, especially, regard to
Convention didIntellectual
cause some
Property Rights, however,
difficulty.166 Articles
tho
through 19167,
throw up these issues up in sharp relief.
world, have been incorporated, it was generally felt that the
While provisions seeking to protect intellectual property
rights168 and allay apprehensions of the industrialized
,
I
!
I
I
I
I, '"
'"
Id. at 286. Peterson points out that the Convention was
supported by many of the developing nations as a means to
gain reVenUe by way of sale of their natural resources.
See supra note 228, and accompanying text.
Gollin, supra note 240, at 216.
As one source put it, the text of the treaty remains
"impressively opaque", TheEarth Conference: Biodivisive,
ECONOMIST (u.s.Edition) , June 13, 1992, at 93, 94.
'" Article 15:Article 16:
i
Article 17:
Article 18:
I Article 19:
Access to Genetic Resources.
Access to and Transfer of Technology.
Exchange of Information.
Technical and Scientific cooperation.
Handling of Biotechnology and
Distribution of its benefits.
31 I.L.M. 828-830 (1992).
Article 16 (2) and codicil thereto,
Biological Diversity, supra note 5, at
infra notes 184-185 at page 40.
Convention on
829. See a~so,
Convention gave precedence to factors other than the
protection of Intellectual Property Rights, ~69 allowed
the discretion to allowdeveloping
'"access
nations
to their biological mresources,
(or exclude)
while not
allowing for sufficient protection to intellectual property
. ht mrl.g s.
to,
no
m
See, e.g., Article 22(1): "the provisions of this
Convention shall not affect the rights and obligations of
any Contracting Party deriving from any existing
international agreement, except where the exercise of
thoae rights and obligations would cause a serious damage
or threat to biclcgical diversity." Convention on
Biological Diversity, supra note 5, at 832. (Emphasis
supplied. )
The Convention, in fact, vested this discretion in all
"States," and not specifically in developing nations.
Article ~5(1). Convention on Biological Diversity, supra
note 5, at 828.
The ground reality, however, is that most "natural
resources" are, in fact, resident in the developing
world: "the nine major natural diversity areas are
Ethiopia, the Mediterranean area, Asia Minor, Central
Asia, India-Burma, China, Siam-Malaysia-Java, Mexico-
Gautemala, and Peru-Ecuador-Bolivia. June Starr and
Kenneth C. Hardy, Not by Seeds Alone; The Biodiversity
Treaty and the Role tor Native Agriculture, 12 STAN.
ENVTL.L. J. 85, 88-89 (1993).
Article 15: Access tc Genetic Resources
(1) Recognizing the sovereign rights of States aver
their natural resources, the authority to determine
access to genetic resources rests with the national
governments and is subject to national legislation.
Convention on Biological Diversity, supra note 5, at 828.
Again, a cause for muchcontroversy for, "... Article 15
and Article 16 fundamentally alter intellectual property
rights protections as we now know them.. " Chandler,
supra note 104 at 165. Chandler, in fact, feels that
Articles 15 and 16, " .. embody an internally l.nCon-
sistent, abominably drafted series of legal obliga-
tions .. ", and that the absence of a conna prior to the
the phrase "where mutually agreed" in Article 16 renders
this Article susceptible to conflicting interpretations.
It were these aspects of the Convention, which proved to
be the most contentious, and a closer examination follows.
C. Aspects of Access.
Article 15173 of the Convention is concerned with
t t' 174 h'access 0 gene ~c resources. T ~s was, in fact, amongst
,,
!
the most controversial articles of the Convention: these
countries must "endeavor to create conditions to faci~i'ta'te
access 'togene'tic resources for environmentally sound uses by
other Contracting Parties and not to impose restrictions that
run counter to the objectives of this Convention.,,175 In
rd. at 165.
i,,
I
m
'"
Articles 15(2): Each contracting Party shall
endeavor to crate oonditions to facilitate access
to genetic resources for environmentally friendly
sound uses by other Contracting Parties and not to
impose restrictions that run counter to the
objectives of this Convention.
Article 15(6): Each Contracting Party shall
endeavor to develop and carry out scientific
research based on genetic resources provided by
other Contracting Parties with the full
partioipation of, and where possible in, such
Contracting Parties.
Convention on Biological Diversity, supra note 5,
at 828.
Article 15(1): Convention on Biological Diversity,
supra note 5, at 828: "...the authority to
determine access to genetic resources rests with
the national governments and is subject to national
legiSlation."
m Article 15(2),
supra note 5,
supplied.)
Convention
31 LL.M.
on Biological
814 at 828.
Diversity,
(Emphasis
addition, the article mandates that nations obtaining these
resources from other (normally third world) sources are to do
so on "mutually agreed ter1lls,,176 after obtaining the "prior
'f d t" f th h t t 177 . 11 <t1n arme consen 0 e 05 counry. F1na y, ~
suggests that buyers of these genetic resources try and
arrange for the "fair sharing" of the benefits gained from
those genetic resources obtained by them upon "mutually agreed
t ,,178arms, thus constituting a novel view of what were,
heretofore, thought
h k' d mUlnan 10 •
to bo tho common resources of
ArtiCle 15, while stipulating that "each Contracting
Party shall endeavor to create conditions to facilitate access
to genetic resources for environmentally sound uses by other
Access, where granted shall be on mutually agreed
terms and subject to the provisions of this
article. Article 15(4), Convention on Biological
Diversity, supra note 5 at 828.
Access to genetic resources shall be subject to
prior informed consent of the contracting party
providing such resources, unless otherwise
determined by that party.
Article 15 (5) :Convention on Biological Diversity,
supra note 5, at 828
"Each contracting party shall take legislative,
administrative policy measures, as appropriate,
..... with the aim of sharing l.n a fair and
equitable way the results of research and
development and the benefits arising from the
commercial and other utilization of genetic
resources with the Contracting Party providing such
resources. Such sharing shall be upon mutually
agreed terms. Article 15 (7): Convention on
Biological Diversity, supra note 5 at 828.
[Emphasis supplied.]
See also, infra note 153 on page 32.
IContracting Parties and not to impose restrictions that run
b' t' th t' 180counter to the 0 Jac lvse of e Canven lon, does
recognize "the sovereign rights of states over their natural
181resources." It does not, therefore, allay the fear that
countries host to riCh varieties of biological diversity
would, in the exercise of comprehensive control thereon,
exclude access to these resources, a cause of continuing
1S1concern.
I,,
,
I
I,,,,
1'0 Article 15(2): Convention on Biological Diversity,
supra note 5, at 828. Another major concession to
the developed world was in respect of "samples of
crop varieties already collected and stored in
'seed banks' or 'gene banks', many of which are
situated in the North ... thus agribusiness
researchers in the industrialized world will be
able to continue to use these collections with no
obligation to the country of origin." Downes, supra
note 30, at 10-11. Thus, " ... U.S. agribusiness can
count on substantial reserves of genetic varieties
for use in developing new prOducts for a long time
to come." Id. at 10, n.23.
Article 15(1): Convention on Biological Diversity,
supra note 5, at 828, which goes on to say that
" .... the authority to determine access to genetic
resources rests with the national governments and
is subject to national legislation." Convention on
Biologioal Diversity, supra note 5, at 828.
See e.g., UNCED- Technology Transfers for Poor
Countries Would Kill Innovation, Du Pont Says, lNT'L
ENVTL.DAILY(BNA), Apr. 22, 1992 (available in
WESTLAW,BNA-lED database), wherein a Du Pont
spokesperson opined that free or easy access to
technology would negative innovation. But c.f.,
U.S. Rio Stance to Hurt Competitiveness, NAT'L L.J. ,
June 22, 1992, at 5, wherein it was felt that not
participating in the convention would hurt the U.S.
more than any perceived potential loss in
Intellectual Property Rights.
D. The Costs of Access: Mutually Agreed Compensation.
If Article 15 concerns itself with the access to the bio-
resources, Article 16 approaches the issue from the
perspective of, again, access, but this time, access to
mtechnology", to be provided under "fair and most
favorable terms, including on concessional and preferential
terms where mutually agreed. ,,184 Article 16,185 while
Biodiversity Convention, supra note 5, at 829.
Id. at 829. Article 16 (2) indeed, went on to
stipulate that the access to, and transfer of
technology be on concessional and preferential
terms. Convention on Biological Diversity, supra
note 5, at 829: "Access to and transfer of
technology referred to in paragraph 1 above to
developing countries shall be provided and Jor
facilitated under fair and most favorable terms,
inclUding on concessi anal and preferential terms
where mutually agreed, and, where necessary, in
accordance with the financial mechanismestablished
by Articles 20 and 21. In the case of technology
subject to patents and other intellectual property
rights, such access and transfer Shall be provided
on terms which recognize and are consistent with
the adequate and effective protection of
intellectual property rights. The application of
this paragraph shall be consistent with paragraphs
3, 4 and 5 below." See also, supra n. 182-183, and
accompanying text.
E.g., in Codicil to Article 16(2): Even this one
SUb-clause was sufficient to raise controversy:
statement of the Governmentof Ethiopia: " (Article
16(2) opens the way for use by countries with the
technological know-howof genetic resources and
innovations from countries without the know-howin
patents and other intellectual property rights and
for taking them out of the reach of even those
countries which created the very genetic resources
and innovations •.•. " and, further, that " ..• the
benefits accruing from the application of the
patent and other intellectual property right in
other countries shall be equitably shared between
the holder or holders of the protected right and
the country or countries of origin of those
seekinq to protect intellectual property
"
. ht '"rJ.q s,
stipulates that providinq access to, and transferrinq the
derived benefits of bioloqica1 resources, in particular, of
bictechnoloqy, are necessary to meet the ends of the
C t' 187onven J.on.
Article 16(1)188 which provided for access to, and
transfer of the derived benefits of biological resources,
specifically of biotechnoloqy, as beinq necessary for abiding
with the objectives of the Convention, was particularly
objected to by the united mstates. Article also
Article 16(5): "Contracting Parties, shall
cooperate in ... regard to national legislation and
international law in order to ensure that such
rights are supportive of and do not run counter to
its objectives." Convention on Biological
Diversity, supra note 5, at 829.
'"
components." Report of the
Negotiating COlllJllittee for a
Biological Diversity, supra note
Intergovernmental
Convention on
111, at 23.
Article 16(l}. Biodiversity Convention, supra note
5, at 829.
Article 16(1): "Each contracting Party, recognizing
that technology includes biotechnology, and that
both aooess to Il.nd transfer of teohno10gy among
contracting Parties are essential elements for the
attainment Of the objectives of this Convention,
undertakes (to) .... facilitate access for and
transfer to other Contracting Parties of
technologies that are relevant .... " Convention on
Biological Diversity, supra note 5, at 829.
See e.g., As It Signs Treaty, supra note 161 on
page 34. See also, "main controversies that need to
be solved," in, Protocol to Biodiversity Treaty
Said Needed on Biotechnology, other Issues, NAT'L
ENv'T DAILY (BNA), June 2, 1993, available in
Westlaw, BNA-NEDfile.
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provided that each signatory facilitate access and transfer,
to other signatory nations, of technologies relevant to the
conservation ond sustainable u•• of biological
d· ·t '"~ver5J. y. Importantly, Article 16(3) provided that
each signatory nation take measures such that developing
nations providing biological resources be allowed access to,
and transfer of I such technology Which makes use of those
resources, including technology involving patent and other
.. h 191 .J.ntellectual property rJ.gts. Indeed, ArtJ.cle
specifies that the private sector of "each contracting party"
would take appropriate measures to facilitate the transfer of
technology to the government or the private sector in
d 1· t' 192 F·eve opJ.ng coun r~es. ~nally, it concluded by way of a
recognition of the importance of intellectual property rights
to the Convention, specifying that signatory nations cooperate
Convention on Biodiversity, supra note 5, at 829.
Article 16(3): "in particular developing
countries, which provide genetic resources are
provided access to and transfer of technology
... which makes use of those resources, on mutually
agreed terms, including technology protected by
patents and other intellectual property rights,
where necessary ... t1, Convention on Biological
Diversity, supra note 5, at 829.
Article 16(4): "Each ccntracting party shall take
legislative, administrative or policy measures, as
appropriate, with the aim that the private sector
facilitates access to, joint development and
transfer of technology .... for the benefit of both
government institutions and the private sector of
developing countries ... " Convention on Biological
Diversity, supra note 5, at 829.
in the establishment of international law, while ensuring the
protection of these rights.193
Article 16(5),194 which is said to "contain perhaps
the most objectionable language on intellectual property
rights,I1195 seemed to render priority to the transfer of
technology, over and above the issue of the protection of
't 1 t 'ht196J.nellectua proper y rJ.g s. Article 16(2)197 hod
Article 16(5): "Contracting Parties, recognizing
that patents and other intellectual property rights
may have an influence on the implementation of this
Convention, shall cooperate in this regard subject
to national legislation and international law in
order to ensure that such rights are supportive of
and do not run counter to its objectives."
Convention on Biological Diversity, supra note 5,
at 829.
Article 16(5): contracting Parties, recognizing
that patents and other intellectual property rights
may have an influence on the implementation of this
Convention, shall cooperate in this regard subject
to national legislation and international law in
order to ensure that such rights are supportive of
and do not run counter to its objectives. 31 I.L.M.
814, supra note 5, at 829.
Chandler, supra note 113, at 163.
This clause was particularly pushed by delegates of
India and Malaysia who attempted to interpret
Article 16 in a manner giving precedence to the
conservation of Biological Diversity, thus
justifying exceptions to the protection of
Intellectual Property Rights. Michael D. Coughlin,
Jr., Using t:he Merck-INBio Agreement: t:o C~arify the
Convention on Bio~ogioa~ Diversity, 31 COLUM. J.
TRANSNAT'LL. 337, 348 n.S8 (1993). On the other
hand, one interpretation has it that "the United
States biotechnology industry faces no danger as
regards IPR protection and forced technology
transfer under the literal terms of the Convention"
and that the "conclusion of the U.S. delegation
were based on a misreading of the text of Article
16 •• " Id. at 354-355 n.85-87. Thus opinion, even
the developed world, remains divided, and the
already spoken in terms of transfer of technology on "fair and
preferential terms
:most favorable" terms, including "concessional and
where :mutually agreed, ,,198 and taken in
conjunction, it see:msapparent that the provisions of Article
16 seem an attempt to satisfy all the varying points of view.
The end result is therefore ambivalent, and susceptible to
" t t' 199vary~n9 lnterpre a lons.
While it is apparent that while the Convention does seek
to t t • t 11 t 1" t R' ht '00pro ec in e ec ua ~roper y 19 s, it seems,
particularly in view of "the special needs
primarily, to
information, ,,201
bo concerned with tho "exchange
controversy continues.
"Access to and transfer of technology ..... to
developing countries shall be provided for and/or
facilitated under fair and most favorable terms,
including on concessional and preferential
terms ... " Convention on Biological Diversity, supra
note 5, at 829.
Id. at 829.
An official of the D.S state Department was quoted
to the effect that under Rio, access to genetic
resources "would be open, but not necessarily free"
and that this "could be on the basis of commercial
contract." Biodiversity: A progress Report on the
Convention and the Strategy, GLOBI'lL ENVTL. CEl1;NGE REp. ,
Aug.16, 1992, available in, LEXIS, ENVIRNLibrary,
ZEV1File.
See e.g., Articles 16(5), infra notes 187 - 194.
But see c.f., text accompanying notes 194-196, that
this provision remains amenable to varying
interpretations.
Article 17(1): "the Contracting Parties shall
facilitate the exchange of information ... "
Convention on Biological Diversity, supra note S,
at 829.
of developing countries". 202 This goal, per se, may not
have been objectionable had the convention not '"gone on,
to postulate that this "include exchange of results of
technical, scientific h
,,204researc ... Indeed, this
ambivalence was only reinforced by the language of Article
signatories
providing genetic resources
t' ' t' "Z07allowed "effective par lClpa lon
activities.ZOS It also requires that
19 205, "developing
be
take
to
research
ought
in
countries,thatspecifying
, ,,206countrles,
Id. at 829.
In Article
Cooperation,
supra note S,
18: TeChnical and
Convention on Biological
at 829-830.
Scientific
Diversity,
Id. at 8Z9. Further, Article 18 stipulated that
"the Contracting Parties shall promote internation-
al technica·l and scientific cooperation ... "
(Article 18(1). Id. at 829,) and that "each
contracting Party shall promote technical and
soientific cooperation with other Contracting
Parties, in particular developing countries .... "
Article 18(Z). Id. at 829. This was the so-called
"repatriation of information."
'"
'" Article 19: Handling of BiotechnologyDistribution of its: Benefits, convention
Biological Diversity, supra note 5, at 830.
ond
on
'" Article 19(1}, Convention on Biological Diversity,supra note 5, at 830.
ld. at 830.
Article 19 (1) specifies, and thus restricts itself
to "biotechnological research" : "Each Contracting
Party shall take legislative, administrative or
policy measures, as appropriate, to provide for the
effective participation in biotechnological
research activities by those Contracting Parties,
especially developing countries, which provide the
genetic resources for such researoh, and where
Imeasures, on a priority bases, to promote the benefits of
biotechnological research to nations host to genetic
'"resources.
The references in the Convention to "fair and equitable
h . "nos ar~ng I or to taking relevant "legislative,
adlllinistrative or policy mmeasures" for tho
implementation of the goals of the Convention are open to
feasible in such
19(1), Convention
note 5, at 330.
Contracting
on Biological
Parties. Article
Diversity, supra
'" "Each Contracting Party shall take all practicablemeasures to promote and advance priority access on
a fair and equitable bases by Contracting Parties,
especially developing countries, to the results and
benefits arising from biotechnologies based upon
genetic resources provided by those Contracting
Parties. Such access shall be on mutually agreed
terms. Article 19(2), Convention on Biological
Diversity, supra note 5, at 830. The rest of
Article 19, i.e., sub-clauses 3 and 4 deal with the
procedures for the transfer and handling of
:modifiedorganisms and safety measures thereon. Id.
An instance of praotioal application of a
partnership of resouroes with technology is seen in
the agreement between the government of Costa Rica
and Merck, the pharmaceutical corporation which
analyses Costa Rican resources for any medicinal or
other properties. If Merck was to develop any
product therefrom, Merck would pay royalties to
INBio on sales from that product. See generally ,
Coughlin, Jr., supra note 198. See also, U.S. Drug
Firm signs Up to Farm Tropical Forests, WASH.POST,
Sept. 21, 1991, at A3.
no See, Article 16(2), Convention Biologicalon
Diversity, supra note " .t 829.
m See, Article 15(7), Convention Biologicalon
Diversity, supra note " .t 828.
a:mbivalence
varying . t t t' 212~n erpre a ~ons.
remains.213 In
Thus,
fact, the
tho
very
problem
concepts
48
of
of
access to, and transfer of technology seem inherently
contradictory to any nations of an intellectual property
system, with its (inevitable) monopolistic implications of
h' 214owners ~p.
D. Technology Transfer and Intellectual Property.
economic potential of theGiven the recent growth in the
b· h 1 no th 1~otec no ogy, e genera need for intellectual
m Article 15, for instance, not only mandates the
distribution of the benefits derived from
biodiversity, but also touches upon the access to,
and transfer to technology, in this respect. see,
infra notes 188-195, and accompanying text.
See,
supra
Industry
note 135.
Calls Biodiversity Treaty Vague,
214
215
Not surprisingly, developing nations now seek to
raise revenue from their bio-resources and to push
any claims for access to and transfer of
technology. See e.g., Kirstin Peterson, Note,
"Recent Developments," Recent InteI1ectua1 Property
Trends in Developing Countries, 33 HARV. INT'L L. J.
277, 286 (1992). See also, Margulies, protecting
Biodiversity: Recognizing International
IntellectuaI Property Rights in Plant Genetic
Resources, supra note 123. See also, Kathryn
Raekleff, Note, Preservation of Biological
Diversity: Toward a Global Convention, supra, note
16, at 405.
A potential fully recognized by developing
countries. In fact, seven Central American
countries have declared that they shall coordinate
the passage of legislation regarding research on
biological diversity. See, Central American
Presidents Resolve To Fass Laws Restricting Use of
Resources, 15 IIlT'L EIlVTL.REp. (BNA) 397 (June 17,
1992) •
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property rights, has indeed, only been strengthened. These are
required to encourage " the investment of resources which
traditionally served as the impetus for creating of better
products for the publio. ,,216 Would the Convention detract
from intellectual property protection217 in the developing
world?218 This is the crux of the debate over intellectual
mproperty.
The logic seems to have been that technology, when
transferred to nations host to biological resources, allowing
them to share in the benefits derived from those resources,
would make them more likely to appreciate the value thereof,
The Convention seems to take a step in this
thus making
Convention. 220
easier to meet the aims the
Adam L. Streltzer, u.S.Biotechnology Intellectual
Property Rights as an Obstacle to the UNCED
Convention on Biological Divendty: It Just Doesn't
Matter, 6 TRANSNJ>.T'LL. 272, 278 (1993).
The query is in the context of the Convention's a~m
to ensure the "fair and equitable" sharing of the
benefits of research. See infra, text accompanying
note 179 on page 38, and accompanying note 185, on
page 40.
The issue of intelleotual property rights has bee
addresssed in the Uruguay Round of Talks. See,
supra note 130 and, generally, Mark L.
Damschroder, Note, Intellectual Property Rights and
the GATT:United States Goals in the uruguay Round,
21 VJ>.NO. J. TJ(ANSNJ>.T'LL. 367 (1988).
m See, Robert Housman & Durwood Zaelke, Trade,
Environment and Sustainable Development: A Primer,
15 H.J\.STlNGS INT'L & COMPL L. REv. 535, 591 (1992).
See generally, Central American Presidents Resolve
To Pass LawsRestricting Use of Resources, 15 INT'L
ENVTL. REPTR. (BNA) 397 (Jun. 17, 1992).
direction by wayof its mandate that countries from which bio-
resources originate are entitled to compensation for
exploitation mthereof. It i. but this manner of
'compensation'
intellectual
that carries
property rights
the pctential to
. 222protect~on.
undermine
The basic
apprehension remains: would the Convention require that
technologies applied upon genetic resources would flow back to
the originating nation by way of compensation?223 Unless
the Convention was to provide for strengthened protection of
intellectual property rights in the originating mcountry,
nations would be all the more chary of rendering such
m
m
m
m
See e.g., Article 16(1): convention on Biological
Diversity, whereby each signatory country
"undertakes ....• to provide and jor facilitate
access for and transfer (of) ..... technologies
that are relevant to the conservation and
sustainable use of biological diversity or makeuse
of genetic resources." For detailed text of
Article 16 (1), see, supra note 189.
Earth Summit Approves Agenda 21, Rio Declaration
Record Numberof World Leaders Attend, U.N. CHRONICLE,
Sept. 1992, at 63.
Articles 15, 16 and 19. Convention on Biological
Diversity, supra note 5. See also, infra text p.38
to 45 and accompanying notes, detailing relevant
Articles.
The u.s. administration has estimated that U.S.
business loses approximately U.S. $ 60 billion,
annually, thanks to piracy of intellectual property
of U.S. industry. Clyde H. Farnsworth, U.S.to Offer
Proposals to Fight Piracy, N.Y. TIMES, Feb. 27,
1988, at 38.
t' 225aoropansa ~on,
, tmenVlronnen •
or, even of conducting research in such an
on the ather hand, there is growing evidence that
developing countries aro increasingly aware of tho
implications of intellectual property on foreign investment,
, h 1 ' '11 mand upgradlng of tee no ogloa1 and other Skl s. This
represents, in many instances, a shift from the past, when
several developing nations used limited protection of
intellectual property as a means to encourage domestic
m See, Industry Trade Groups Laud President Bush
Decision, supra note 126.
Understandably so, given the fact that the
probability of successfully developing a saleable
medicine are said to be about one in 10,000. Julia
Preston, A BiOdiversity Pact With a Premium, WASH.
POST, June 9, 1992, at A16. But cf., Graeme
Browning, Biodiversity Battle, 24 NAT'LJ. 1827,
1827 (1992), quoting an industry source that this
probability was about one in 5,000. The cost of
introducing a new drug into the market, in fact,
has been estimated by the Pharmaceutical
Manufacturers' Association as being in the vicinity
of U.S.$ 231 million. Julie Rovner, Rise in Prices
of Prescription Drugs Threatens Many, STARTRIB.,
Aug.10, 1992, at 4A. For further arguments in
support of intellectual property rights, see e.g.,
Charles A. Reich, The NewProperty, 73 YALEL.J. 733,
7n (1964).
Peterson, supra note 214, at 280-281. For a study
of the nexus of intellectual property and
international trade, see generally, Thomas
Mesevage, Note, The Carrot and the stick:
Protecting U.S. Intellectual Property In Develop-
ing Countries, 17 RUTGERS COMPo & TECH. L. J. 421 et
seq. (1991).
"
industry.223 On the other hand, often, a less than rigorous
intellectual property regime often acted as a disincentive to
potential
transfer
investors, particularly in sectors involving any
mof technology Broad compulsory licensing
arrangements had similar effects.230 Denial of intellectual
property protection could, moreover, have detrimental effects
d t" d t ".upon ames Ie In us ry.
Carlos Primo Braga, The Developing Country Case for
and Against Intellectual Property Protection, in
STRENGTHENING PROTECTION OF INTELLECTUAL PROPERTY IN
DEVELOPING COUNTRIES, A SURVEY OF LITERATURE 69-87
(WOLFGANGE. SIEBECK at a1. ads. 1990). WOPJ.DBANK
DISCO'SSIONPAPERS112. Several developing nations also
viewed intellectual property rights proteotion as
part of their overall development strategy, as an
economic issue, involving the balancing of
infringement of intellectual property rights, with
the perceived benefits of such an intellectual
property regime to a fledgling domestic industry.
See also, James E. Armstrong III et a1., National &
International Approaches to Intellectual Property
Rights, in GLOBAL DIMENSIONS, supra note :136,at :15:1-
:174 and :183 - :188.
Mesevage, supra note 227, at 450. In fact, weak
laws in this respect have often kept away potential
investors for whom the rewards on investment over a
period of time was an important factor.
For a detailed discussion, see generally, Gerald J.
Mossinghoff, Research-Based Pharmaceutical
Companies: The Need for Improved Patent Protection
Worldwide, 2 J.L.& TECH. 307 et seg. (:1987)
(available in WE5TLAW, JLTECH database).
m See, Peterson, supra note 214. In some measure,
this debate has been rendered academic, thanks to
the signing of the Uruguay Round of Talks in
Morocco, in April, 1994. See, supra n.155 and
accompanying text. The enhanced intellectual
property rights regime provided would plug several
of the loopholes in domestic regimes. For further
treatment of this area, see, Damschroder, supra
note 218.
Biotechnology can be of use for not just nations with
the facilities for research, but, with increased productivity,
and better medicinal qualities, for all. If a change of
perspective as regards
was required on the
Intellectual Property Rights protection
mpart of the developed world, a
change was, certainly, also called for on the part of the
developing world as regards protection of such resources.
m This bears reference to the attitude that
biological resources could be exploited without the
need for compensation. See, Pharmaceutical
companies go "Chemical Prospecting" for New
Medicines, PHARMACEUTICALBUS. NEWS, FIN. TIMES, Aug. 21,
1992 (available in Lexis, NEXIS library, PBNWS
file) . (Henceforth, Pharmaceutical companies go
chemical Prospecting.) See also, Jane Perlez,
Environmentalists Accuse U.S. of Trying To Weaken
Global Treaty, N.Y. TIMES,May19, 1992, at C4. See
also, A Quid Pro Quo for Access, L.A. DAILYJ. June
10, 1992 at 6 (quoting from the OBSERVER,Bombay,
India, stating that the U.S. preferred free access
to the valuable genetic resources of the Third
World, without the payment of adequate
compensation. )
CHAPTER IV; CONCLUSION
Towards a Consensus ?
The underlying aims of the convention233 remain the
preservation of global biological diversity, the sustainable
use of its ecological resources, and a fair sharing of the
benefits arising from the utilization of its genetic
mresources. In addition, the Convention mandates that
signatory nations provide access to biological resources, and
assist in the transfer of relevant technologies to developing
t
. 235coun r.1es.
A central theme to the Convention has been that "those
who benefit from the use of [biological resources] pay some of
The goal of sustainable development is an
underlying objective of the convention. See, Edith
B. Weiss, united Nations Conference on Environment
and Development, 31 LL.M. 814, 8.17 (1992),
Introductory Note. In terms of the legal
implications of the Earth Summit, see, Marianne
Lavelle, The Eart:h Summit:; Building a Body of
Environment: Law, NAT'L L.J., June 1, 1992, at 1.
Convention on Biological Diversity, supra note 5,
at 822-823.
m Id. at 823. See also, Earth Summit: Approves Agenda
2~, Rio Declaration Record Number of World Leaders
Attend, U.N.CHRON., Sept_ 1992, at 59.
the costs,,236 of its preservation. The Convention specifies
a "fair and equitable" sharing of the "benefits" of research
on genetic resources between the host and the exploiting
mcountry.
Some developed nations, including the United states,
oct
developing
believed that
investment and
this could
research, in
damper to corporate
t' 233 W'thcoun rl.es. ~
markets for the products of biotechnology ccntinually
expanding, the need for corporations to retain their lead l.s
paramount; thus the parallel need to continually invest in
noresearch and development. This could explain, at least
in part, opposition to the idea of allowing developing
JEFFERYA. MCNEELYE'rAL. , CONSERVrNGTHEWORLD'SBrOLOGrCAL
DrVERsrn, IUCN, WRI, CI, WWF-US,THEWORLDBANK118
(1990).
Convention on Biological Diversity, supra note 5,
Article 19 (2), at 330. See, supra notes 193-193,
and accompanying text. See also, Articles 15 (3),
15(7), 16(1), and 19. Convention on Biological
Diversity, supra note 5, at 329, and supra notes
173, 133, 206-209.
The need to attract capital investment, and to
ensure a return thereon 15 paramount in any
industry, including the biotechnology industry. The
U.S. stake in this area can not be underestimated;
the U.S. pharmaceutical industry generated an
estimated $ 1.5 billion and $ 2.0 billion for the
years 1939 and 1990, respectively. OFFrcE OF
TECIiNOLQCYASSESSMENT,U_S. CONGR:ESS,BIOTECHNOLOGYIN A
GLOBALECONOMY3 (1991).
A fact which the U.S. government recognizes; the
federal government invested $ 3.5 billion in Fiscal
1990 for biotechnology research, much of it to
finance university research. THEPR:ESrDENT'SCOUNcrLON
COMPETJ:TIVENESS,REPOR'rONNATIONALBIOTECflNOLOGYPOLICY6-3
(1991).
countries access to biotechnology. On the other hand, it is a
felt view that in the long run any loss, if at all, by way of
transferred intellectual property rights, would not hinder the
continued development of the industry in the United
states.240
After all, what are the type of technologies that might
need to be transferred to the developing world? "It is unclear
that cutting-edge biotechnologies developed in industrialized
countries are what developing countries most need for their
'"development. II fact, technologies rural
development, probably indigenous, are what are needed. Where
then, is the conflict? A viable option may, in fact, be to
increase indigenous research capacity, rather than attempt
access to the research and development of the developed world
which, in any case, may be of limited utility to developing
t
. 242coun r.1-e5.
,,,
See generally, William K. Stevens, Shamans and
Scientists Seek Cures in Plants, N.Y. TIMES,Jan. 28,
1992, at CL See also, Michael A. GOllin, Using
Intellectual Property to Improve Environmental
Protection, 4 HARV. J. OF L. & TECH•• 193, 216-17
(1991). See generally, Coughlin, Jr., Using the
Merck-INBio Agreement, supra note 56.
WALTERv.
AGRICULTURE:
ADAPTATION 1.
at n.GO.
REID, GENETICRESOURCESAND SUSTAINABLE
CREATINGINCENTIVESFORLOCALINNOVATAIONAND
(1992). cited in Downes, supra note 137,
For further treatment of this subject, See
generally,. strengthening Protection of .Intellectual
Property Rights in Developing Countries (Wolfgang
E. Siebek, ed.), in WORLDBlINKDISCUSSIONPAPERNo. 112
(1990).
Developing countries have called for returns on the
commercial exploitation of their bio-resources, in much the
same manner as returns would be due on other resources e.g.,
on copper or petroleum: the difference being (only) that bio-
resources are non-depleting. A strong argument can,
therefore, be made for defending the rights of developing
countries over the living organisms or species found in their
. 1 t ·t . 244natlona errl orles, and, consequently, of developed
nations, including the United States, of not only ratifying
the convention, but of actually participating in achieving
its goals.
There are several reasons why: if it was felt that
provisions in the Convention requiring the access to and
transfer of technology would result the loss of an incentive
to invest and, in the long run, result in the loss of U.S .
. bmJO, there was also the argument that not participating
in the Convention could hurt U.S. interests, irrespective of
'" All the more important since United States Courtshave recognized patent rights over living
organisms. See, Daimond v. Chakraborty, 477 U.S.
303 (1980)
Costa Rica addressed this in its deal with Merck
whereby the compensation rendered by Merck included
training and technological development. See
generally, Coughlin, Jr., supra note 56.
UNCED- Technology Transfers for Poor countries
Would Kill Innovation, Du Pont Says, INT'L ENVTL.
DAILY (BNA), Apr. 22, 1992 (available in WE;sTLAw,
BNA-IED database).
approach was that the terminology of the Convention was so
vague, as to leave enough room for several interpretations,
any .. ht '"lntellectual property rlg s. A more cynical
and therefore, U.S. interests would not necessarily be
compromised by signing it.W U.S. refusal to sign the
treaty superfluous, '" went another point oC view,wae ae
U.S. firms, in any case, would need to adhere to its
stipulations when conducting business in any signatory
country.249 Finally, the :fait accompli argument, that u.s.
industries involved in this area would be subject to the
provisions of the Convention, irrespective of whether the U.S.
itself signed the convention,250 for, in the wake of the
'" U.S. RIO Stance Said to Hurt Competitiveness, NAT'LL. J., June 22,1992, at 5.
See Industry Calls Biodiversity Treaty Vague:
Little Impact on Competitiveness Expected, INT'L
ENVTL.DAILY(ENA), Aug. 5, 1992 (Available in
WESTLAW,BNA-IEDdatabase).
See e.g., wirth Predicts Biodiversity Treaty Will
Be Ratified Within One Year, NAT'LENV'TDAILY(BNA),
June 9, 1993, available in Westlaw BNA-lEDfile.
See, V.N. Biodiversity Treaty Seen Likely to
Affect U.S. Biotech Firms, INT'L ENVTL.DAILY,Sept.
25, 1992 (available in WestLaw, BNA~lEDdatabase).
This was irrespective of whether, or not, the U.S.
signed the Convention. See, U.N. Biodiversity
Treaty Seen Likely to Affect U.S. Biotech Firms,
INT'L ENVTL.DAILl', sept. 25, 1992 (available in
WESTLAW,BAN-IED database). In fact, it seems,
perhaps, inescapable that originating nations will
be involved in research into products originating
from their bioresources. See, William K. stevens,
Shamans and Scientists Seek Cures in Plants,
N.'l.TlMES, Jan. 28, 1992, at C1. Another fear of
inventor countries was regarding (potential)
Convention, nations could enjoy the option to allow {only}
those nations access to their biological resources, who, in
turn, rendered compensation for use thereof. 251 This could
set in motion the operation mof market forces, and leave
the field open to corporations to, individually, solve that
Hamletian dilemma: to protect, or not to protect, intellectual
property rights, that is the question.253
humongous third-world bureaucracies the Convention
could give rise to. See generally, Biodiversity
Treaty MayRestrict Commercialization, l>rOTECHNOLOGY
BUS.NEWS,July 3, 1992, available in LEXlS, Nexis
Library, BlOBUS File. In addition, the
biotechnology industry, in the united states, felt
that signing the treaty would allow the u.s. to be
involved in any future discussion on this matter.
See, Industry Wants O.S. to Sign Treaty By Deadline
Even if statement Unfinished, NAT'LENV'TDAILY,June
1, 1993, available in Westlaw, Bl_A-NEDfile. As
indeed, happened in Trondheim, Norway, when "the
united States was the major panel opponent to a
unanimous recommendation for a biotechnology
protocol." See, Protocol to Biodiversity Treaty
Said Needed on Biotechnology, Other Issues, NAT'L
ENV'TDAILY,June 2, 1993, available in Westlaw, BNA-
NED file. See also, as representative of the
changed U.S. attitude to the treaty, William K.
stevens, Gore Promises u.S. Leadership on
sustainable Development Path, N.Y.Tnms, June 15,
1993, at C4.
See, Articles 15,
Biological Diversity,
16 and 19,
supra note 5,
convention
at 828-830.
on
see e.g., Marlise Simons, Ecological Plea From
Executives, N.Y.TIMES,May 8, 1992, § D at I,
stating that transfer of technologies to the
developing world is best dealt with by the private
sector.
For a report on how cooperation between a u.S.
corporation and a third world organization can
benefit both, see, William K. Stevens, Costa Rica
in Pact to Search for Forest Drugs, N.Y.TIMES,
Sept.24, 1991, at C4. (henceforth, Costa Rica in
One successful instance of the operation of market forces
instance of a congruenoe of interests, when Merck Inc., the
pharmaceutical corporation, agreed to pay INBio255 $ 1
million upfront,256 some money towards laboratory equipment
seems to be the Merck-INBio mAgreement. This on
and a share of the royalty earned from sale of any drug
developed from raw material discovered in a specified part of
Costa Rica.257 All this in exchange for Merck's sole
rights to collect and conduct research on flora and fauna for
a period of two years from
R' 258lca.
that specified part of Costa
Pact). For a detailed study of how the mechanics of
transfer of technology and of financial
arrangements could be made between the host to
biological resources, and its users, see, Marlise
Simons, Ecological Plea from Executives, N.Y. TIMES,
May8, 1992 at Dl. (Henceforth, Ecological Plea).
For a detailed treatment of this Agreement, see,
Coughlin, supra note 56, at 337, et seq.
INBio is a National Biodiversity Institute in Costa
Rica. Coughlin, supra note 56, at 356.
See, Birds and Bees, ECONOMIST(U.S. Edition), May
30, 1992, Survey Section, at 15, 17.
'" These resources were earlier thought to belong tothe public domain. See, Jane Perlez,
Environmentalists Accuse U.S. of Trying to Weaken
Global Treaty, N.Y.TIMES,May19, 1992, at C4.
See also, Pharmaceutical Companies go Chemical
Prospecting for New Medicines, PHARMACEUTICAL Bus.
NEWS,FIN. TIMES,Aug. 21, 1992 (available in LEXIS,
NEXIS library, PBNWSfile). See also, stevens,
Shamans and Scientists Seek Cures in Plants, supra
note 244.
"The u.s. bio-technology industry has in the past urged
(this agreement) as an alternative to a binding international
treaty•••259 Whether this mayor not come to pass, it is
pure conjeoture. This agreement remains, nonetheless, a good
instance wherein both, the corporation and the host country,
enjoying a financial stake, a stake in the protection and
maintenance particular bio-area, .nd in the
confidentiality of any patent rights which may evolve from
research conducted '"there.
From the point of view of the united states, this type of
(private) agreement could allow for the retaining of
intellectual property rights without violating any stipUlation
, th t' 2610-,- e Conven lOn, as also avoid requirement for any
mandatory compensation by way of technology transfer to
.. i . 262orlglnat ng countrles. On the other hand, a mutually
bargained agreement, whether financial, or in the form of.
rd. at 341. See also, u.s. Drug Firm Signs Up to
Farm Tropical Forest, WASH. POST, Sept. 21, 1991, at
AO.
See, Biodiversity; A progress Report on the
Convention and the Strategy, GLOBAL ENVTL. Cfll'lNGERJ;:P. ,
Aug.16, 1992, available in LEXIS, ENVIRN Library,
ZE'\l1 File, quoting a U.S. State Department
Official's expectation that, per the Convention,
access to genetic resources would be more open,
(though not necessarily free) and on the basis of
commercial contract.
'" Indeed, such agreement would not only be with theparameters of the convention, but would be a step
towards meeting its goals.
'" As has been the apprehension raisedSee infra, text on pages 40
accompanying notes 185 - 189
per Article 16.
42, and also
technology transfer, need not involve any reduction of
protection offered by international intellectual property
. 263 hreg1mes. T us, while meeting the mandates of the
Convention, its implications seem consistent with it.
In any case, opposition to signing the Convention on
Biological Diversity, could not have been geared to its aim of
preserving the world's Biological Diversity.264 It was a
result of perceived threats to intellectual property
protection, the archstone of modern scientific research.
Needless to say, in the absence of biological resources, there
would be no material to research. On the other hand, while
some may argue that the convention could be interpreted as to
result in a reduction in the extent of intellectual property
rights protection, the Convention could also have the effect
of enabling access to biological resources,
facilitating research into those resources.
and thus,
The Preamble of the Convention specifies "...special
provision is required to meet the needs of developing
countries, including the provision of new and additional
financial resources and appropriate access to relevant
Impacts may be related to increased
particularly enhanced initial costs, thus
to higher consumer costs.
costs,
leading
E.g., Preamble to the Convention, supra note 5, at
822: (The Contracting Parties),.••."Affirming that
the conservation of biological diversity is a
common concern of humankind."
---' .-
. ,,265technologl-ss ... and that " ....sconoml-C and social
development and poverty eradication are the first and
. t' ,,266overriding priorities of developl-ng coun rl-es.
While the Convention does recognize pressures faced by
several developing countries to feed growing populations, and
to generate foreign currency '"reserves, it does not
undertake any concrete step towards that Mgoal. In fact,
this can not be said to have been within the ambit of the
Convention. A consensus can emerge, however, and the most
obvious means would be to allow the developing world a stake
in the preservation of biological diversity - and in the
maintenance of the sanctity of Patent and, Intellectual
Property Rights, in general. Developing nations would
participate in the protection of intellectual property rights
more enthusiastically, provided they too had a stake therein.
Given the rate of depletion of our biodiversity,269 a
mutually agreeable interpretation of the Convention is the
need of the hour. The issues Which caused initial rejection of
Preamble to the Convention on Biological Diversity,
supra note 5, at 823.
'eo Id. at 823.
See e.g., Raekleff, supra note 16, at 413-414.
While a means towards this goal may be re"!d into
the various clauses of the Convention whieh refer
to "mutually agreed terms," for fin"!ncial and
technologic"!l assistance. See, Articles 15(4), 15
(7), 16 (2), and 19 (2). Convention on Biological
Diversity, supra note 5, 31 I.L.M. 814, at 828-830
(1992).
See also, supra note 59.
,-
I
the Treaty remain, and the need for a consensus is paramount.
This is not merely for the ratification of the notreaty,
but for active participation in the achieving of its goals.
The alternative would be "a lack of consensus and cooperation
(which) would undermine the Convention's effectiveness as a
global approach to the threats facing the world's biological
d· ·t ,,2711verS1 y.
Perhaps an optimum manner to start our search to attempt
the sustainable use of global bie-resources is to recognize,
at the outset, the fact that "it is neither surprising (,) nor
novel (,) that countries that own the resources used in
research desire some benefit from the final product or a
chance to have special licensing arrangements with their own
borders .... ,,272 Only when this lS done, could we move
shnultaneously, towards "enhancing conservation efforts (,) ...
by establishing international agreements that set standards
to which ell parties oen be held maccountable, "
m
Which, indeed, is already a reality: " .. the Rio
Convention on Biological Diversity entered into
force on 29 December 1993. The Convention required
30 ratifications for entry into force." IUCN, THE
WORLDCONSERVATIONUNION,Newsletter, supra note 5, at
L
Coughlin, Jr., supra note 56, at 355.
m
m
Albert Gore Jr., Essentials for Economic
Protect Biodiversity and Intellectual
Rights, 4 J. NIH REs. 18, :19 (1992)
Downes, supra note 30, at 24 n.69.
ld. at 19.
Progress:
Property
cited in,
including internationally accepted standards for the
protection of intellectual property rights.
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